September 17, 2008

TO: EDUCAUSE Members and Interested Parties

FROM: Mark Luker, Vice President, EDUCAUSE

SUBJECT: Commenting on P2P Provisions in HEOA

Preparing for the Department of Education Hearings on the Higher Education Opportunity Act:  Addressing the Peer-to-Peer File Sharing Provisions

As many of you know, the President signed H.R. 4137, the Higher Education Opportunity Act (HEOA), into law on August 14, 2008.  Among the many new regulatory and reporting requirements, two provisions in particular relate to reducing copyright infringement on campus networks.  For more information on the two provisions, please click here.  
Although the provisions are now law, it is still necessary for the Department of Education to hold a “negotiated rule making” process in order to define exactly how the law will be enforced on colleges and universities.  The final rules that spring from that process may not take effect until July 2010.  It is essential, however, that institutions make a “good faith effort” to comply with the law in the meantime.

During the negotiated rule making process, colleges and universities will have an excellent opportunity to present their views on how this law should be applied.  This is a very serious issue - one that, if done incorrectly, could result in significant costs in money and time, as well as the disruption of networks.  Consequently, it is critical that the Department of Education hear from those of us who are directly affected, so they are aware of how important the P2P issue is for our institutions.  

This Friday, September 19, the Department of Education is holding the first of six public hearings to receive input on all aspects of the HEOA.  Speakers, who must sign up in person at the event, will be given only five minutes each to present their views. However, everyone (attending or not) is eligible to submit written statements by October 8, 2008.  Please click here for more information from the Federal Register on how to submit a statement.  

EDUCAUSE will be contacting individuals in the community to provide testimony at the six regional hearings.  While we are coordinating with some participants, everyone is encouraged to take part.  If you choose to speak or write, please remember that this is an opportunity to share information on how the law should be applied.  It is no longer productive to discuss whether or not the provisions should exist, especially since the Department of Education is only interested in hearing how they should be implemented.  This should be considered an opportunity to educate them.  

The hearings are expected to last from 9 am until 4 pm (10am to 4pm for the first hearing).  Locations and dates of the hearings are as follows: 
· September 19, 2008, at Texas Christian University, Fort Worth, Texas

· September 29, 2008, at the University of Rhode Island, Providence Campus, Paff Auditorium, Providence, Rhode Island

· October 2, 2008, at Pepperdine University, Malibu, California

· October 6, 2008 at Johnson C. Smith University, Charlotte, North Carolina

· October 8, 2008, at the U.S. Department of Education, 8th Floor Conference Center, 1990 K Street, N.W., Washington, DC

· October 15, 2008 at Cuyahoga Community College, Cleveland, Ohio
Additionally, EDUCAUSE will be submitting its own written statements relating to the importance of this issue and suggesting what the final rules might say.  If you are interested in signing onto our statements or if you would like some talking points on how to craft your own statement, please contact Steve Worona of EDUCAUSE at 202-331-5358 or by email at sworona@educause.edu.  

After the hearings are held and testimony collected, the Department will create a number of panels to negotiate the final rules.  If we are successful in elevating the importance of the P2P issue, it will become the subject of one of the panels. That panel will likely include representatives from both the content and higher education communities, where the content community includes the RIAA and the MPAA, as well as the textbook industry.  

Because we are competing with many other areas impacted by the HEOA, it is important that we make a strong effort to position P2P rule-making as a very serious issue for our campuses. EDUCAUSE encourages you to participate in that process.
